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A Canadian court has upheld a damage award for US-based Metalclad, which the company sought
under the investor- protection clause of the North American Free Trade Agreement (NAFTA).
But the ruling, while friendly to Metalclad, also set a precedent that could limit the ability of other
private companies to seek damages from the governments of the three NAFTA member countries,
the US, Canada, and Mexico. Under the decision, issued by the Supreme Court of the Province of
British Columbia in early May, the Mexican government will be required to pay Metalclad US$15
million in damages.
The Canadian court intervened after Mexico filed an appeal of a special NAFTA panel's decision
that said Mexico must pay Metalclad damages for lost investments. The appeal was heard in Canada
because it was considered a neutral site.
The US company requested the creation of the NAFTA panel in 1997 after the municipal
government of Guadalcazar in San Luis Potosi and several environmental groups succeeded
in shutting down a hazardous-materials storage site constructed by Metalclad's subsidiary,
Confinamiento Tecnico de Residuos Industriales, S.A. de C.V. (Coterin).
Metalclad had secured permits for the US$20 million project from two federal environmental
agencies but failed to obtain appropriate local and state support. Local and state authorities declared
an environmental reserve in an area that included the new plant, preventing use of the facility (see
SourceMex, 2000-09-13, 2000-12-06).
The Canadian court ruling placed the full responsibility on the Mexican federal government,
which it said failed to use its powers to intervene in the matter. Magistrate David Tysoe said that
then San Luis Potosi governor Horacio Sanchez's designation of the area around the plant as an
ecological reserve was really a ploy to prevent Metalclad from operating the plant without having
to compensate the company for its investment. This was the basis for the US$15 million award. The
amount awarded by the Canadian court is US$1.7 million lower than the US$16.7 million approved
by the NAFTA dispute-resolutions panel last year.

Ruling also limits future use of NAFTA clause
The Canadian court's decision also set a precedent that could create difficulties for companies
seeking to use the investor-protection clause, spelled out in Chapter 11 of the NAFTA text. In the
ruling, Magistrate Tysoe said the special NAFTA panel that originally awarded the damages to
Mexico interpreted the investor-protection clause too broadly.
The Canadian judge threw out the panel's decision that a series of contradictory declarations made
to Metalclad by federal, state, and local governments in Mexico violated NAFTA's guarantee of
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clear and transparent rules to protect investors' rights. "[This ruling] should narrow the extent to
which this particular rule is going to be used to open a Pandora's box of all kinds of suits," said
Steven Shrybman, an Ottawa attorney who has filed a constitutional challenge to the Chapter 11
provision in Canada. At least nine private companies have filed multimillion-dollar damage claims
under the NAFTA investor- protection clause, accusing the US, Canada, and Mexico of traderestrictive practices, many involving environmental restrictions. The claims include the lawsuit filed
by Canadian-based Methanex Corp. against California, claiming that the state's ban on the gasoline
additive MTBE has resulted in US$1 billion in losses for the company.
Similarly, US-based S.D. Myers is seeking US$20 million from the Canadian government because of
its ban on the import of the chemical PCB. Canada has already settled one suit, agreeing to pay US
$13 million in damages to US-based Ethyl Corp. and eliminate its restrictions on the import of the
gasoline additive MMT.
The settlement is small compared with the US$251 million in damages originally sought by Ethyl
Corp. But the case also undermined Canada's efforts to set its environmental policies. "We now
have examples coming out of this international treaty that override our capacity to make decisions
in the interest of our own citizens," Connie Fogal, spokesperson for the Defense of Canadian Liberty
Committee, told the Canadian Broadcasting Corp. in February.
The Canadian government, which is seeking major changes to the NAFTA investor-protection
clause, sided with the Mexican government on the Metalclad case. "We want to get more
ammunition [in the Metalclad case] for our own position," Canadian trade spokesman Andre Lemay
recently told Reuters news agency.
In late April, Canadian International Trade Minister Pierre Pettigrew said he had reached an
agreement with his counterparts, US Trade Representative Robert Zoellick and Mexican Economy
Secretary Luis Ernesto Derbez, to review NAFTA's Chapter 11 to determine whether the interests of
the three countries are being compromised.
But a spokesperson for the Secretaria de Economia (SE), in an interview with the Mexico City daily
business newspaper El Economista, said the review would not mean that the clause would be
rewritten. "This review is a normal procedure," the SE spokesperson said. "The first thing we're
going to do is to analyze how the clause has functioned, but this does not necessarily mean it will be
modified." (Sources: Canadian Broadcasting Corporation, 02/02/01; Agence France-Presse, 02/18/01;
Reforma, 02/19/01; The Journal of Commerce, 04/20/01; Reuters, 02/16/01, 02/19/01, 03/28/01,
05/04/01; The New York Times, 03/11/01, 05/04/0; Los Angeles Times, 03/29/01, 05/04/01, 05/05/01;
El Universal, 02/20/01, 02/22/01, 05/04/01, 05/07/01; El Economista, 02/21/01, 04/25/01, 05/04/01,
05/07/01)
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